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”Article 12. Personal injuries and damage to property

Unless otherwise agreed between the States concerned, a State cannot
invoke immunity from jurisdiction before a court of another State which
is otherwise competent in a proceeding which relates to pecuniary
compensation for death or injury to the person, or damage to or loss of
tangible property, caused by an act or omission which is alleged to be
attributable to the State, if the act or omission occurred in whole or in
part in the territory of that other State and if the author of the act or
omission was present in that territory at the time of the act or omission”.
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7 Article 11

A Contracting State cannot claim immunity from the jurisdiction of a
court of another Contracting State in proceedings which relate to
redress for injury to the person or damage to tangible property, if the
facts which occasioned the injury or damage occurred in the territory of
the State of the forum, and if the author of the injury or damage was
present in that territory at the time when those facts occurred”.
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”The Court, while noting the growing recognition of the overriding
importance of the prohibition of torture, does not accordingly find it
established that there is yet acceptance in international law of the
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proposition that States are not entitled to immunity in respect of civil
claims for damages for alleged torture committed outside the forum
State. The 1978 Act, which grants immunity to States in respect of
personal injury claims unless the damage was caused within the United
Kingdom, is not inconsistent with those limitations generally accepted
by the community of nations as part of the doctrine of State immunity” .
Case of Al-Adsani v. The United Kingdom (Application no. 35763/97)
(2001), para. 66.
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»Personal injuries and damage to property

A State is not immune as respects proceedings in respect of— (a) death

or personal injury; or
(b) damage to or loss of tangible property,

caused by an act or omission in the United Kingdom”.
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7...an interpretation S.6(a)(a) that requires the tort causing the personal
injury or death to have occurred in Canada upholds the purposes of
sovereign equality without leading to absurd results. It accords with the
theory of sovereign equality to allow foreign states to be sued in Canada
for torts allegedly committed by them within Canadian boundaries. As
explored above, sovereignty is intimately tied to independence. State
independence relates to the “exclusive competence of the State in regard
to its own territory” (Island of Palmas Case (Or Miangas), United States
of America v. Netherlands, Award (1928), Il R.I.A.A. 829, at p.838; Fox
and Webb, at p.74). If a foreign state is committing torts within
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Canadian controlled boundaries, Canada has the competence (derived
from its independence) to bring the foreign state within Canada’s
adjudicative jurisdiction. There would thus be a sufficient connection
with the forum state to justify bringing the foreign state’s actions under
Canadian scrutiny. In this way, the territorial tort exception to state
immunity maintains an appropriate balance between “the principles of
territorial jurisdiction and state independence” (Larocque, Civil
Actions for Uncivilized Acts, at p.258). It enables a forum state to
exercise jurisdiction over foreign states within its borders without
allowing the forum state to “sit in judgment of extraterritorial state
conduct” (ibid.)”. Kazemi Estate v. Islamic Republic of Iran, 2014 SCC
62 (CanLII), [2014] 3 SCR 176, para.72.
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”We have interpreted this requirement as mandating that the entire tort
occur in the United States. Id. at 381 (”[I]t seems most in keeping with
both Supreme Court precedent and the purposes of the FSIA to grant
subject matter jurisdiction under the tortious activity exception only to
torts which were entirely committed within the United States.”)”.
Qandah v. Johor Corp., 2020 U.S. App. Lexis 2731 (24.1.2020), p. 12.
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Ashton v. Al Qaeda Islamic Army (In .(NP>PNN ¥PI2 ITHYY 120V 11-7 OWPN D)
.re Terrorist Attacks on September 11, 2001298 F. Supp. 3d, 631, 642 (2018)
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"This first condition — that the act causing the damage is to be performed

within the territory of the forum state — is broadly applied by all jurisdictions
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in which the restrictive doctrine of immunity is accepted...". HAZEL FOX &

PHILIPPA WEBB, THE LAW OF STATE IMMUNITY 467 (3™ ed., 2013).

1193Y NIYAINA YPI1IN IIND NIND INX — VDN IN H9ID N

PMNIYY NYINN NWPA NN UKD T19)7 VAYNN TP YPIAND ,)NTIAY MIYIND NN .28

YPOTIN PIND NMIYA DN XY )0 HY PO HY NINNYN NiPYD2INIT NTINDD NRYVIY NONY
AT MPTH MPON PIND 5 PYyDa PIvnn

NPY021990 DYONMN DXWPNN DNMNY DIVYYN DY NNY NV MYIND PNTIVD NWINL .29

-1)520510 NYIYI PO DY NNLYA NN WNINT YR NNYLN DININII PO DY TINNYN
1250 O9IN,(MY2IND 8 PYD NN IRV DN NPT DI D DOV DOWPANN ,PTN
,DX2UNN YTI-DY INIWID NN DY IINID YITVRD NNNT MININ KDY WO XD, 11590 NPNIN
NLYI NINOD WY DXVYYNY PN TN MONMNN NYINI MOLNMN NNYLN YN
PINN OMPNN XOW INNMY ,DOV0 NMINMD DRNNDY ,NNT NN PO DY 1PNNYN NP9
MIYINN 292 MPDND OIXRIT OXYNN ,MIT MPTH MPON PINT ITNNY 295 PPN

Q0N Sy NMINTY ¥, NYNNY

01999 .)

,DYNIIN D201 2910 I% 12 MPOND Y210 PINN 2D, NTIDN DyH ININY NPPON
DOWYNN 199 NI NYOIT DD, INMWNn VIYNIY MMIND-PAN PTI POONIYND PTa
.DYNON NPT NVLYA YSIANND DY NN NOVNND DIONPHN

,)°0 DV 1PNNYN NPYYI9TN YTI-DY WY DIVYN DY NIPIANND NN )ITIAY NIYIND DININ
Y5¥251 PO HYNNN MMVYID PO DY NPRNYN NPDINTD NNP ORIV NOWI,NNYLN M IN
22 MYINN DN 29N MPON ,DTPIN NI PO NN DNNMNN DMNYI OITPIN

ORIV LAY

SV XINN YON NPTTNN DIVIN NN PIND NINNN DPPA MDVN NNMP 1D 1IN 9D
.1 25V 925 90N DY NUYOIRND NYPA NYNT NYPIANN 12 DY) ORIV NOTNH

.30

31

.32

0N DY NYIRN HYUPA NMNT DY MINNY 12950 VAYNH %2 YPANN 19 HY TUN

b

[N

11199 993999 NYN
NN — DIV PN MV

2020 92021 8 ,X’OUN MVN N7 0PN






10

an7¥na n'72apna nwaan!
2j7un7 XNd>NOX 19013967695
NN NP TA7 NN NYRAN.
21 7'M NYRMA AN NYANN 7Y 1IYWIRD ol 7'NA 7YINN TYIRN DX.

72 7V TN wIANY N7WUN WWIKN K7 DX.

8.11 v»in



	בבית המשפט המחוזי בירושלים    ת"צ 2069-04-20
	המבקשים:  1. Freedom Watch, Inc
	3. חברת גרין רול סושי בע"מ, ח"פ 515720555
	4. דניאל דעי
	-   נ  ג  ד   -
	המשיבים:  1. הרפובליקה העממית של סין
	2. צבא השחרור העממי – הצבא הרשמי של סין
	3. המכון הווירולוגי של העיר ווהאן המחוז חוביי בסין
	4. שי צ'נגלי, מנהל המכון הווירולוגי של ווהאן
	5. הגנרלית הראשית צ'ן וואי של צבא השחרור הלאומי של סין
	ובעניין:                            היועץ המשפטי לממשלה
	עמדה מטעם היועץ המשפטי לממשלה
	א. רקע עובדתי
	ב. המסגרת הנורמטיבית - חסינות ריבון זר והחריג הנזיקי
	חסינות ריבון זר מפני תביעה במדינת הפורום והחריג הנזיקי בדין הבין-לאומי
	חסינות ריבון זר בדין הישראלי והחריג הנזיקי
	החריג הנזיקי במשפט הבין-לאומי ההסכמי ובדין הפנימי במדינות אחרות
	מן הכלל אל הפרט – אי תחולת החריג הנזיקי בתובענה שבנדון


	ג. סיכום
	אשר על כן מתבקש בית המשפט הנכבד להורות על דחיית בקשת האישור על הסף.



